UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF OHI O

I N RE: *
* CASE NUMBER 04- 42367
CAROL ANN SM TH, *
* CHAPTER 7
*
Debt or . * HONORABLE KAY WOODS
*
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ORDER
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This matter canme on for hearing before the Court on
August 26, 2004 on the Chapter 7 Trustee's objection to exenption.
The Debtor filed a menorandum in opposition to the objection to
exenption. Both the Trustee and counsel for the Debtor appeared
at the hearing.

The basis for the Trustee's objection was that the Debt or
had cl ai med a honmestead exenption in the amunt of Four Thousand
Dol | ars (%$4,000.00) with regard to real estate pursuant to O R C.
§ 2329.66(A) (1), but that the Debtor had testified at the first
meeting of creditors that she did not reside at the real estate.
The Trustee clai med that, because the Debtor did not reside at the
real estate, the exenption was inapplicable.

The Debtor responded that she was a married woman as

of the date the Chapter 7 petition was filed (i.e., My 14, 2004)

and that her spouse had conti nuously occupied the prem ses as his
personal residence from 1997 to the present. The Debtor clai nmed
that she claimed the honmestead exenption not for herself but for

her spouse as a "dependent.”



This appears to be a case of first inpression under the
Chi o honest ead exenption. The closest case this Court could find
on point is Inre Mller, 157 B.R 621 (Bankr. N.D. Ohio 1993).
In the MIler case, the trustee objected to the debtor's clai ned

homest ead exenption for residence at which his dependent children
resi ded. The bankruptcy court held that the debtor was entitled
to a Five Thousand Dol lar ($5,000.00) honestead exenption under
the Chio statute in the residence where his dependent children
resi ded, even though the debtor did not hinmself reside at that
residence. In the MIler case, the debtor and his wife had filed
a joint petition in bankruptcy on Novenber 23, 1992. The debtor
and his wife were separated, with the wife |living at the resi dence
with the debtor's children at the tine the petition was fil ed.
The court found that the children were dependents of the debtor.
The debtor wife claimed a honestead exenption in the residence, as
wel | as the debtor. The court held that, because the children
lived at the residence at the time the petition was filed and
continued to live at the residence, the debtor was entitled to a
homest ead exenption under O R C. § 2329.66 on behalf of his
dependent chil dren.

In the present case, Debtor Carol Ann Smth is an
i ndi vi dual debtor and her spouse has not filed a bankruptcy
petition. The spouse would be entitled to his own exenption in
the residence. Despite statements by counsel that the spouse is
a "dependent" of the Debtor, there was no evidence presented with
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respect to such dependency.

As a consequence, because the spouse would be entitled
to his own honmest ead exenpti on, because there was no evi dence t hat
t he spouse was a dependent of the Debtor, and because the Debtor
did not reside at the residence at the tine the petition was filed
nor at any tinme thereafter, the Debtor's clainmed honestead
exenption of Four Thousand Dol |l ars ($4,000.00) on behalf of her
spouse i s inappropriate. Accordingly, the Trustee's objection to

t he exenp-tion is sustained.

IT 1S SO ORDERED

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY JUDGE

CERTI FI CATE OF SERVI CE

| hereby certify that a copy of the foregoing O der was

placed in the United States Mail this day of August, 2004,

addr essed to:

CAROL ANN SM TH, 35 Hickory Trace, Grard,
OH 44420.

KEl TH M WALKER, ESQ., P. O Box 1294, Warren,
OH 44482.

ANDREW W  SUHAR, ESQ., 1101 Metropolitan
Tower, P. O Box 1497, Youngstown, OH 44501



SAUL EI SEN, United States Trustee, BP Anerica
Bui | di ng, 200 Public Square, 20th Fl oor, Suite
3300, Cl eveland, OH 44114.

JOANNA M ARMSTRONG



